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FOpunnyni Hayku
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Ilyprina Anacracis Iropisaa
cmyoenm

Hayionanvnoeo opuouunoeo ynisepcumemy imeni Apocnasa Myopozo

KACALIAHE OCKAPKEHHSI CY1OBUX PIIIEHD ¥V
KPUMIHAJIbLHOMY MPOBAIKEHHI: TOCBIJ] ®PAHLIIT

Anomauia. J[lana cmamms npuceauyemvcsa amanizy KpUMIHAIbHO20
npoyecy Kacayiiiho2o 0CKapIceHts cy0osux piuiens y Opanyii.
Kniouoei cnosa: Opanyis, kacayiune oCKapI*CeHHsl, KPUMIHATbHUL npoyec,

CY008i pilueHHs.

V kpainax 3axinHoi €BpOINH IHCTUTYT NEPETISAY CYAOBHUX PILlIEHb € T0CUTh
NOLIMPEHOI y BUKOPHUCTAHHI CTA/lI€I0 KPUMIHAIBHOTO IIpoliecy. 30Kpema,
KacaliifHUil BUJI TIEPETIISy CYAOBHUX DPIIEHb XapaKTEPHUM IJIS MPOIECyalIbHUX
CHUCTEM KOHTHHEHTAJIbHOTO TUIY — ABCTpii, Icmanii, ITamii, Pocii, HiMmeuunnu (B
SKI BOHA ICHYE€ ITiJI HA3BOIO «peBi3isA») Ta iHmMMX KpaiHax. [Ipote cBoe mepiie
3aKOHOJ/aBYEC BUPAXKCHHS Ta IMOJAIBIINN PO3BUTOK IHCTUTYT Kacalii HaOyB y
dpanitii.

st kxpumiHansHOTO Tiporiecy Dpaniii Oyja xapakTepHa 3HA4HA MHOTO
mudepeHmianis, a caMme: aneisIidHa 1HCTaHINA, KacalliifHa I1HCTaHIlSA Ta
PEBI3ITHUI TIOPSAOK MEPETISATY CYAOBUX PIIICHB.

3a3HauyMMO, IO CJIOBO «Kacallis» MOXOAUTh BiA (PpaHIly3bKOro CcII0Ba
«casse» - ymamatu, pyiiHyBatu. Y ®paniii B nepio npasiinHg Jlronosuka XIV
Pani xopo:s, sika gisuta Bif Moro iMeHi, OyJi0 HaJaHO MPaBO «KAacyBaTU», TOOTO
CKACOBYBAaTH pillleHHS (HE TUIBKA CyJy), Kl HE BIIMNOBIIAIM 3aKOHaAM
KOPOJIIBCTBA, 1 HAJCWJIATH TaKl COpPaBU JI0 MapJIaMEHTy ISl HOBOTO PO3IJISIAY.

Kacariiine ockapeHHs AOMYCKanocs I0/10 PilIeHb, A0 KX OyJIM 3aCTOCOBaHI
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3BUYaiHI ciocoOn ockapkeHHs. CyTh KacallifHOro MpOBAaJXKEHHs ToJiAraia B
TOMY, IO Cy0’€KTH HE MOTJIM Tpe]’ SIBUTH HOBUX BUMOT JI0 Cy/y, I10/1aBaTy HOBi
JOKa3W, 3a BUHATKOM MIPKYBaHb 1 JIOBOJIB, L0 € NUTaHHAMHU MYyOIIYHOIrO
xapaktepy. OHaKk BOHH 3000B’s13aH1 KOPUCTYBATUCA TOCTYTaMH a/IBOKATIB, SIKILO
KacailiiiHa ckapra He Oyna npej’ siBJeHa IPOKYPOPOM.

Bkazyemo, 110 1HCTUTYT KacaliiHOIO OCKap>KE€HHs Ta KacaliiHoi
nepeBipKU BUHUK Y (paHiry3pkoMy npaBsi KiHis X VII — nmouatky X VIII cromiTrs.
Ha niacrasi 3akony Bix 1 rpyans 1790 poky BiH Maiixke 0e3 3MIH IIpeICTaBIECHUN
y mnepmomy KpuminanbHo-nipouecyaibHoMy Koaekci @Ppanmii 1808 poky.
OcnoBuum 3aBnanHsiM KacariiiHoro cyay y 1l kpaiHi craino (opmyBaHHS
CYJOBOi MIPAKTHKU Ha OCHOB1 OJTHAKOBOTO 3aCTOCYBaHHS 3aKOHY, 110, HA TyMKY
BYCHHUX, OyJIO IPOrPECUBHUM SIBHILIEM HOBITHBOI MpaBoBOi Hayku [4, c.108]. ¥
3B’SI3Ky 3 1IMM, BapTo 3ragatu HaseaeHi M. O. YenbroBum-beOyToBUM cioBa
dpaniry3pkoro mpornecyaiicta ®ocrena Emi, skuit BkazyBaB, 1Mo aneasiiiHUR
NEPETJIsil € «CYJIOM IO CIpaBi», a KacalliHUN Mepersii — «CyJ HaJl CyIOBOIO
TISTBHICTIO TIepIoi iHcTaHmii» [5, c. 506].

[Tinkpecnumo, 10 HAa IOYATKOBOMY €Tamll CTAaHOBJICHHS KacalliiHOTO
OCKapKEHHs CYyJIOBHX pilmieHb y @DpaHIlii BOHO Ha3MBAIOCh «000piXyBaHHS»
BUPOKY. [IpaBo «060pexaT» BUPOK HaJIEkKalIo HE TUTBKH CTOPOHAM, a M TPETIM
ocobam. Toi, xT0 «0060OpexaB» BUPOK, MPOTOJIOIIYBaB BIACHUM BEPIUKT, IO
ckacopyBaB monependiin [1, c¢. 30]. Taka ocoOmmBicTH NpuTamMaHHa Oyna i
Himeuunni. OcoOnuBicTio Kacamii sk (GOpMH TEPersgy CYIOBUX PIllIEHb Y
b paHIy3pKOMY KpUMIHAIBHOMY TMPOIECI € Te, 10 BOHA MOAUIAETHCS Ha JIBa
PI3HOBHIM: Kacailisi B IHTepecax CTOpiH (3arambHa Kacamist) 1 115 kacamis B
iHTEpecax 3aKoHy (BHHITKOBA Kacallis). Buxoasdu 31 ckazaHoro, BOa4aroThCs 1Ba
3aBJIaHHS KacalllifHOr0 MPOBaXKEHHS Y GPaHIly3bKOMY KPUMIHAJIbHOMY MPOILIECi:
no-Tepie, yCyHeHHs (popMalbHUX MOPYLIEHb 3aKOHY, 10 CYTTEBO BIUITMHYJIH HA
MPaBOCYIHICTh PIMICHHS HUXXYECTOAIIOTO Cyay; MO-ApPYyre, OXOpOHA 3aKOHY 1
3a0e3MneyeHHs OJHAKOBOT'O 3aCTOCYBAHHS KPUMIHAIBHOTO 3aKOHY.

Kacamiiine ockapxeHnHst B 3aranbHiil popmi (cT. 592 KIIK ®Dpaniiii) moxe
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3IACHIOETHCSI CTOPOHAMH 3 METOI0 3aXMCTY iX IHTEPECIB 1 MOJSATrae y MOJAHHI
KacalliiiHOi ckapru Ha OOBMHYBAJIbHUI BHUPOK, KM HE HaOyB 3aKOHHOI CHIIM.
VY kacaiiiiHiii ckap3l BU3HAYalOThCSI MEXK1 KacallliHOTO PO3IJIAy KPUMIHAIBHOT
CIOpaBU B IHTEpecax CTOPIH Ta 3ymUHSAEThCSA il BUpOKy. Ckapra momaerbcs
MPOTATOM I’ SITU THIB 3 MOMEHTY OTOJIOHIEHHSI BUPOKY a00 3 MOMEHTY BPYUEHHSI
MOBIAOMJIEHHSI MPO BUPOK, SIKIIO CTOPOHA He Oyja MPUCYTHA Ha CyIOBOMY
3acilaHHl abo SKIO BUPOK OyB BHMHECEHUU 3a04HO. Y KacalllifHOMY MOPSAKY
MOXYTh OYTH OCKap>KeH1 BUPOKH CYyAYy MPHUCSKHUX Ta amessiifHOro cyay Ha
mificTaBl mopyiieHs 3akoHy. KacariiiHa ckapra MojaeTbcs [0 TMajdaTd B
KpUMiHIBHUX cropaBax KacariiiHoro cyay mHOpokypopoM a0 CTOPOHOIO,
iHTepecaM siko1 3aBaaHo 1mkoau [3]. Kacatop moBuHEH peKOMEHI0BaHUM JINCTOM
NOBIJIOMUTH MPOKYpOpa Ta 1HIII CTOPOHU MPO MOJAAUy CKapru ¥ mia 3arpo30r0
HENPUMHSATTS CKapru BHECTU 3acTtaBy Ha cymy 100 ¢paHkiB Ha BHMAIOK
HaKJIaJIeHHs Ha Hboro mTpady. BHeceHHs Takoi3acTaBu Ma€ Ha MeT1 3a0€3MEUUTH
000B’sI3K0BE 3/1ICHEHHSI KacaliifHOrO Meperisaly CylI0BUX pIIIEHb B KOXXHOMY

BUIIAKY.

[Ilo cTocyeThcsi Takoro HakjaJeHHS ImTpady Ha KacaTopiB, TO Taka
nmpoleaypa MOXKE IPHU3BECTH JI0 «OOS3HI» Tojaadl KacaliiHOi CKapru, ajpke
KacaliiHui CyJ] MaTUME MOXKJIMBICTh O€3IMiJICTaBHO HakiIagaTd ImTpad Ta
MOKJIalaTh 00OB’A30K CIUIATH CYJOBHX BHUTpaT Ha Kacaropa: 1€ MOXe OyTu
pe3yIbTaTOM KOPYHIIIHHKUX JisTHB 3 O0KY BiANOBIgaYa, IHIIUX 0Ci0, IKUM BUTITHO
3aBEpIIUTH  KacallifHe MPOBAKEHHA. 3aCTOCYyBaHHS TakKoi HOPMH B
YKpaiHCBKOMY 3aKOHOJIaBCTBI MOXKIIMBE JIMINE Micis pedopmMyBaHHS CYIOBOI
CUCTEMH.

Kpim kacariiiHOi ckapru, Kacatop CKJIaja€ e ¥ 3amucKy, B SKid MarOTh
OyTH BUKJAJICHI KacalliiHi TiJCTaBU W HaBEICHI MOPYIICHI CTATTI 3aKOHY.
3ammcka CKIaJaeThesi Ha repOoBOMY Marnepi, KpiM BUIAIKIB, KOJIU KacaTOPOM €
oOBUHYBaueHU a00 3acy/>KeHHUM 3a BUMHEHHA 3j710uuHy. [Ipu npbomy mae Oytu

BUTOTOBJICHO TaKy KUIbKICTh KOMIN 3aMMCKH, SKa BIAMOBIIAE YHUCITY CTOPIH, IO
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OepyTh y4acTh y Ipolieci.

Tak sik B yKpaiHCBKOMY 3aKOHOJABCTBI, MIC/IA TOTO, SIK yCi MaTrepiaiu
MOiATOTOBICHI [0 pO3TJsAy, TOJIoBa TajJaTH B KPUMIHAIBHHUX CIpaBax
KacariiiHoro cyny npu3Hadae J0omoBijaya y Crpasi.

V¥ KacauiiiHoMy cyJi NOBUHHI JOTPUMYBATUCA MPaBUI, SIKI CTOCYIOTHCS
IJIACHOCTI IPOLECY ¥ MiITPUMaHHS MOPSJIKY B CYIOBHUX 3aCIITaHHAX. Y CYJOBOMY
3aciJlaHH1 BUCTYNalOTh CIIOYATKY JIOMOB1/1ay, MOTIM aJBOKaTu cTopid. Ha BiamMiny
BiJl TMOCTCOLIAIICTUYHUX JepKaB, MNPOKYpOp Y KacallifHOMY MpOBaJKEHHI
OCTaHHIM BUKJaaae cBOi BUMOTH. Ilicisi 1[pOro Cya BHXOJWTH Ha Hapamy s
BUHECCHHS YXBaJIH.

[lepm Hix BuHecTH yxBaiy 1o cyTi, Kacamiiinuiéi cyn mnepesipsie, 4u
BUKOHAHI BC1 BUMOTH, MependayueHi s mojiadi ckapru. SIKIo BiH BU3HAE, 1110 IIi
BUMOTHM HE BUKOHaHI, TO, 3aJ€KHO Bil OOCTaBHH, BHHOCHUTH YXBAaJIy IPO
HENPUUHATTS KacaliiiHO1 CKapru A0 po3risgay abo mpo mo30aBieHHs MpaBa Ha
Kacariifne ockapkeHHs. [Ipy BMHECEHH1 TaKMX yXBall, a TAKOX YXBaJIH IpPO
BIIXWJICHHS CKaprd Ha KacaTopa HakJIaJaeTbcs mTpad 1 MOKIAAAEThCs CIulaTa
CYyIIOBUX BHUTpaT, a NpPH BUHECEHHI YXBaju MPO MPUIUHEHHS KacalllifHOro
npoBapkeHHsT — mrTpad. B nmeskux Bumagkax IMicis pO3TIIAay Bcei€l CIpaBH,
3aCIyXOBYBaHHI MPHUCYTHIX 0Ci0 Cya MOXe B3araji NPUIUHUATH KacarliiiHe
IPOBA/KCHHSI Ha ITICTaBl «HEBIIMOBITHOCTI CKaprd BUMOTaM 3akoHy». Ciin
3a3HAYMTH, 1110 BC1 BUMOTH II0JI0 MOa4i KacaliifHO1 CKapru MoTpiOHO MepeBipsITH
Ha IMJIrOTOBYOMY €TaIll CyJJICI0-AO0MOBigadeM. BHpileHHS 1IbOTO NMHUTAHHS Ha
3aKJTFOYHOMY €Tall pOo3TiIsAy KacaliifHoT cKapru MoTpeOye BEIUKUX 3aTPaT yacy,
B pe3yibTaTli YOro CyJ MOXKE 3aTATyBaTH PO3IJsA chpaB. ToMy Taka HOpMma €
HENPUNHATHOIO [T Y KpaiHH.

3a3HauynMMoO, 10 BUIIPABIYBaJbHUI BUPOK 1 PIIIEHHS MPO MPUIIHMHEHHS
CIIpaBH KacallifHOMy OCKap>KeHHIO B IHTepEecax CTOPIH He MsAraioTh 2, ¢. 182].
3BepTaEMo yBary Ha CymepewInBICTh TAKOT HOPMU, aJKe TTOTEPIUTHI € TAKUM Ke
YYaCHUKOM KPHUMIHAJIBLHOIO MPOBAKEHHS, K 1 3acy/keHuid. Ilpu BuHeceHHI

BUINPABAYBAIBLHOTO BUPOKY MOXYThb OyTH oOMexeHI abo MOpyIeHi MpaBa
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NOTEPMiIOr0, TOMY TPaBO Ha OCKAp)KEHHS BHUIPABAYBAJIBHOTO BHPOKY B
IHTEpecax MOTEPIIOro Ma€e ICHyBaTH.

AHanizyrouu QpaHIly3bke 3aKOHOJABCTBO MOXHA CTBEPJIXKYBATH, IO KPIM
kacaiii B iHTepecax ctopin KIIK ®panuii nependayae mie i kacailito B iHTepecax
3aKoHy. BunpaBayBaibH1 BUPOKH CYIy HNPHUCSHKHUX MOXYTh OyTH OCKap>KeH1 B
KacallifHOMY TOPSIIKY B iHTepecax 3aKoHYy JuiIe [ 'eHepaTbHIM MPOKYPOPOM TIpH
Kacamiitnomy cyni. SIKmio i BUPOKH cylepedyaTh 3aKOHY, BOHU MOXYTb OyTH
CKacoBaHl, aje Ie He TATHE 3a CO00I0 HISIKUX HECHPUATIMBUX HACTIAKIB JJIs
BUTIPAB/IaHOTO.

3a momoMoror mojayi KacariiiHoi ckapru Ha posrimsan [lamatu 3
KpuMiHanbHUX crpaB Kacarmiitroro Cyny ®panilii nepenaerbes e TUTaAHHS
Ipo Te, Y MPABWIBHO PIllIEHHS KPUMIHAIBHOTO CYyIy, IO PO3TIIsaB CIpPaBy B
OCTaHHIH 1HCTaHIii, HE TTOPYIICHU Y1 3aKOH CTOCOBHO BCTAaHOBIICHUM (aKTam,
0 YTBOPIOE «4HCTy» Kacarito. [Ipu npomy Kacamiitauit Cyn He posrisaae
KpUMIHQJIBHY CHpaBy 1O CyTi (TOOTO HE BHUPINIYE MHUTAHHSA TMPO BHUHHICTS,
HEBUHYBATOCT1 0COOM Y BUMHEHHI 3JI0UYMHY 1 PO NMPU3HAYEHHS HOMY TTOKapaHHs),
HE OIlIHIOE JOKa3W 1 (akTH, HE TMepeBipsie, 9u OOTPYHTOBAaHI BHCHOBKH CYIYy
nepiroi iHcTaHiii. BigaminHOO prcoro € Te, mo Kacariiauii cyn ®paHiiii He Bripasi
BHOCHUTHU SKi-HEOyAb 3MIHH B OCKap)KyBaHE CyJIOBE pillleHHSI. B KoMmeTeHIIio
Kacariinoro cyny ®paniiii BXOJUTh PO3TJIsA] KacalliiHUX CKapr Ha IOCTaHOBH
HUKYECTOSIIIUX CY/iB, 3a SKAMHU, SK TPAaBWIO, BHUYEPIIaHI MOMIJIHMBOCTI
OCKap>KCHHS B 3BUYAHOMY, amleNAliHHOMY MOPSAKY. IEPETsaay B KacamitHOMy
MOPSAZIKY MIJISTAIOTh BUPOKU CYAY MPHUCSHIKHUX, a TAKOXK PIMICHHS anemsiiHOTO
CYAy Y 3B’SI3KY 3 MOPYIIEHHSM 3aKOHY.

OTXe, MOBHOBAKEHHS KAaCAI[IHHOTO CyNy € TaKUMU, K 1 B YKPaTHCHKOMY
3aKOHOJIAaBCTBi: BIH MOK€ CKAacCyBaTH BHPOK 1 CIpaBy HAMpPaBUTH B IHIIUN
BIJIMOBITHUHN CYJl HA HOBHI PO3TIISAJ, & TAKOXK 3MIHUTH JIUIIE YACTHHY CY/IOBOTO

PIIIEHHS, SIKIIO AJISI IIbOTO € MIJCTaBHU.
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