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Kuiscvkoeo nayionanvnozo ynieepcumemy imeni Tapaca [lleguenka

MOHSITTSA TA TPOBJEMHU 3AXHACTY ITIPAB HA KOMEPIIMHY
TAEMHUIIO TA BIAITIOBIJAJIBHICTD 3A ITIOPYIIEHHSA TAKHUX
ITIPAB

Anomauia. Cmammio npucesayeHo amanizy HOpM wjooo 3axXUcmy npas Ha
KOMepYilHy maemMHuyto cyd’ekmie 2ocnodaprosanus. Busnaueno ocobaugocmi
3acmocy8ants  OesiKux 6udié pUOUYHOI BIi0N0BIOANbHOCMI 3A NOPYULEHHS.
pedcumy  KOH@iOeHyitinocmi  8l0oOMOCmell, W0 CMAHOBIAMb  KOMEPYIUHY
MAEMHUYIO.

Knwuoei  cnoesa: KomepyiuHa  maemMHuysl, KOH@iOeHyiuHicmy,

IHMeNeKmyaibHa 61ACHICMb, NPodIeMU 3aXUCMY, 8ION0BIOANbHICHb.

Y  cyuacHomy iHdOpMalIMHOMY  CYCHIIbCTBI, 3aCHOBAaHOMY  Ha
BUKOPHCTaHHI HOBITHIX TE€XHOJIOT1H, MBHUAKIK 00poOIll Ta aHAMITHI 1HGOpPMAITIi,
OpiopUTETHUM  (HAKTOPOM  3AIMIIAETHCS  MNPOTUAIS  HECAHKLIOHOBAHOMY
PO3rOJIONIEHHIO 1H(OpMAaIli, 10 MICTUTh CeKpeTh BUpoOHMITBA. OTXe, Taka
iH(dopmMarlliss crae 0coOJIMBUM BHIIOM TOBapy, SKUW Ma€ MEBHY IIIHHICTH IS
cy0’€eKTa rocrnogaprOBaHHS.

Mu oxuBeMO B Tepiof I1HHOBAIIWHUX BIOKPUTTIB Ta TEXHIYHOTO
YAOCKOHAJICHHSI TOBapIB Ta MOCJYT, TUTSt 3a0€3MeUeHHS
KOHKYPEHTOCTIPOMOXHOCTI, Cy0’€KTH TOCIOJIapIOBaHHS MaloTh MepeadadyBaTu
NUISXA ~ BUPIIMIEHHS  TUTaHb  IIOJI0  HETMOBTOPHOCTI Ta  30epeKeHHs
IHAMBIIYaIbHOCTI HOTO TOBapiB Ta IMOCIYr, TMOPIBHSAHO 3 1HIIMMH, IO

3HAXOJAThCS B 00OpOTI Ha puHKY. Bomonimens koHpimeHmiHoOi iH(opMarltii
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CaMOCTIMTHO MOBHHEH BHU3HAYATH CHOCOOM ii TEXHIYHOTO 3aXMCTY BiJ JOCTYMY
CTOPOHHIX 0CI0.

MeTo10 OaHOI CTATTI € TOCHIPKEHHSI TEOPETUYHUX Ta METOJAMYHUX 3aca]]
3aXUCTY KOMEPIIIMHOI TA€MHHUIN MIAMPUEMCTBA, BHUSABJICHHS HEIONIKIB JAHOTO
nporecy, (GopMyBaHHA PEKOMEHJAALINA OO0 IX YCYHEHHS Ta YAOCKOHAJICHHS
oprasizarii 3aXucTy KOMEpIIHHOI TAEMHHUIII.

Ha cporoani BiACYTHIN OKpeMHii creliaJbHUI 3aKOH MPO KOMEPIIHY
TAaEMHHITIO Ta 1 MPaBOBY OXOpPOHY, a MPABOBIJIHOCHHHM MIOJ0 KOMEPIIMHOT
TAEMHHULII PETYIIOI0THCS OKPEMUMU TOJI0KeHHsIMU [{[MB1IBHOTO KOJIeKCy Y Kpainu
(IK), I'ocnonapcekoro konekcy Ykpainu (I'K), 3akony Ykpainu «IIpo 3axuct
BiJl HETOOPOCOBICHOT KOHKYPEHIII» Ta 1HIIMMU HOPMATUBHUMHU aKTaMH, Y TOMY
YUCI1 MIKHAPOAHUMMU.

Ha 3axucT mpaB Ta 3aKOHHUX IHTEPECIB IOPUAMYHUX Ta (HI3UYHUX OCIO,
MOB’SI3aHUX 3 KOMEPLIMHOI0 TAaEMHHUIICIO, CIPSIMOBAHI TIOJNOXKEHHS CT. 34
Konctutymii Ykpainu, BIANOBIIHO JO SIKOT «KOXKEH Ma€ MPaBO BUILHO 30MpaTH,
30epiraTv, BAKOPUCTOBYBATH 1 MOMIUPIOBATH 1H(OPMAIliI0 YCHO, MUCHbMOBO a00 B
iHIIMH crocid Ha cBiit BUOIpy» [1].

[ToHsATTS KOMEpUIHHOI TaeMHULI copMynboBaHo y cT. 505 LK Ykpainu:
«Komepi1iitHOIO TaEMHHUIICIO € 1H(pOpMaIllis, KA € CEKPETHOI0 B TOMY PO3yMIiHHI,
110 BOHA B I[JIOMY YM B MEBHIM (hOpMi Ta CYKYIHOCTI ii CKJIaJJOBUX € HEB1JIOMOIO
Ta HE € JIETKOJOCTYIMHOK IS OCi0, SIKI 3BHYAWHO MAalOTh CIPaBy 3 BHJIOM
1H(dopMaIrii, 10 AKOT0 BOHA HAJIEKUTH, Y 3B 3Ky 3 IIUM MAa€ KOMEPIIHHY I[IHHICTb
Ta Oyna NOpeaMEeTOM aJeKBaTHUX ICHYIOUMM OOCTaBMHAM 3axOJiB OO
30epekeHHsT 11 CEeKPEeTHOCTI, BXHUTHUX OCO00I0, SIKa 3aKOHHO KOHTPOJIOE IO
iHpopmariro» [2].

VY HNOKTpHUHI HE ICHY€E OJIHIET MO3UINT 010 BUSHAYEHHS TOHATTS «3aXUCTY
npaBy. Jleski BUYCHI-IIUBLIICTH HE PO3MEKOBYIOTh OXOPOHY Ta 3aXHCT 1 BKa3yIOTh
Ha Te, 1110 3aXUCT € HAOUIbII J1EBOKO OXOPOHOIO MPaB, APYTHM CTYIIEHEM, 3aXUCT

BUCTYIIA€ TAPAHTIEIO OXOPOHU, «CBOEPITHUM ITOHOBJIIOBAUEM pEITyTallli OXOPOHH,
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il aBTOpHTETOM Ta MIATBEp/PKeHHAM cuian» [3]. JlaHy mMo3MIi0 MU He
MIITPAMYEMO, BBAKAEMO IO TOHSTTS 3aXHCT» Ta «IMOHATTS OXOpPOHA» MOBUHHI
PO3MEXKOBYBATUCh. SIK 1 IUBUICTH, IOCTIAHUKH-TIPOLIECYANIICTH, BU3HAYAIOUU
«3aXHCT», TOTPUMYIOTHCS MIMPOKOTO 3HAUYECHHS LIbOIO TEPMiHA, 3a3HAYaI0UH, 1110
KpIM TPaBO3aCTOCOBHOI [IAJBHOCTI IOPUCAUKIIIMHUX OpraHiB, 3aXHCT MOXE
3MIMCHIOBATHCh Wy (OpMI camMO3axuCTy, 3ac0o0iB OIEPaTUBHOTO BILIWBY,
MPETEH31MHOro MOPSAKY JIKBiAIli IIUBIILHO-IIPABOBOBUX CIIOPiB, TPABOTBOPUOL
TISTBHOCTI, 3aC00IB OpraHi3aliiHO-TeXHIYHOTO XapakTepy [4].

M. K. T'ansaTiY 3a3Hayae, 110 711 YCYHEHHSI CYNIepEeYHOCTEN Y MPaBOBOMY
PEryJIIOBaHHI OXOPOHU Ta 3aXMCTy KOMEPUIHHOT TAEMHUL Pi3HUMU HOpPMaMH Ta
rajiy3sMH TIpaBa CJIiJl IPUHHATH MDKraJly3eBUil HOPMAaTUBHUIN JOKYMEHT Ha PiBHI
3akony «IIpo oXopoHy Ta 3aXHUCT MpaB Ha 00’ €KTHU, IO CTAHOBJISITH KOMEPIIMHY
TAaEMHUIIO», HEOOXIAHICTh sIKOro Bu3HaueHa [[uBiibHUM Ta ['ocmomapchkum
Kojekcamu [5].

Sk cinymHo 3a3Havae H. MoxapoBcbKa, «BIICYTHICTh 800 HEe()EKTUBHICTD
CUCTEMHU 3aXHMCTy KOMEPIIMHOI TAa€EMHHIII B HAI[lOHAJIHHOMY 3aKOHOJIABCTBI €
JOAaTKOBUM  CTPUMYIOUMM  UYMHHMKOM  JUIS  HAJIXOJDKEHHS  1HO3EMHUX
1HBEeCTHUI1H». TOX 3aXHUCT KOMEPIIIHOT TAEMHUIIL CIiJ] PO3TISIATH SIK BaXKJIMBUN
CJIEMEHT MIPABOBOTO 3a0e3IeUeHHs roCIoIapChKol AisUTbHOCTI B YKpaiHi [6].

OCHOBHI MOJIOKEHHS 3aXUCTY KOMEPIINHOI TAEMHUII 3aKpIMJIEHI TaKOXK Y
3arajlbHUX 3aKOHOJAaBYMX akTax, Takux sk: KK VYkpainum (crt. cT. 231-232, 361-
363), KYnAII (cT. cT. 1643, 16411), IIK Ykpaiuu (ct. ct. 420, 505-508, 1076,),
I'K Vkpaiau (cT. cT. 154-162), Konekc 3akoHiB mpo mpaio Ykpainu (ct. 147),
3akoH VYkpainu «IIpo 3axuct BiZ HEAOOPOCOBICHOI KOHKYpEHIiD», 3aKoH
VYkpainn «IIpo Ganku 1 OaHKIBCBKY MISUIBHICTB» Ta CIELIAIbBHOMY: 3aKOH
VYkpainn «lIpo inpopmamiro». A TOMy KOMIUIEKCHUI XapakTep IpaBOBUX
BIJIHOCHH, [0 BUHUKAIOTH y cdepl 3aXUCTy KOMEPIIMHOI TaEMHHWII, BU3HAYAE

KOJIO TIPABOBUX HOPM, 1[0 PETYJIIOOTH 111 BITHOCUHHU.
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Sk 3a3nayae H. A. IBanuiibKa, 3aKOHOJaBellb, BU3HAYAIOUU 3aCO0M 3aXUCTY
KOMEPIIIHOT TAEMHHUII, 3aCTOCOBYE JBA M1AXO0/IH:

1) aOCOJIFOTHOIO 3aXHUCTY, 110 3aXHUIIa€ KOMEPIIIHY TAEMHHMIIIO SIK 00’ €KT 1HTe-
JIEKTYaJIbHOI BJIACHOCTI BiJl TTOCSATaHb OyAb-SKUX TPETIX OCI0;

2) BITHOCHOTO 3aXHCTy, IO Iepeadadae 3aXHCT HEJICTKOJOCTYITHOI Ta He
3arajJlbHOBIOMOi KOMepIIiiiHOT 1HGopMaIllii, 100 SKOi BXHUTO 3aXOJu
30epekeHHs 11 TaEMHOCTI BiJ aKTiB HEJOOPOCOBICHOI KOHKypeHii. Takum
YUHOM, MPOJIOBXKYE aBTOP, MEPIIUN MIAX1J, BIJOOpaKEHUN y ITUBUIBHOMY,
rocrofapcbkoMy Ta KpPUMIHAJIBHOMY TIpaBi, € BIJHOCHO HOBHUM IS
HaIlIOHAJIBHOTO 3aKOHOJABCTBA 1 BUKOHYE (PYHKIIIO 3arajibHOTO 3aXHUCTYy
KOMEPIIIHHOT TAEMHUII. Y CBOIO Yepry, APYrHil MiAXiJ, IpUTAMaHHUN KOH-
KypeHTHOMY Ta aJIMIHICTPaTUBHOMY TIIpaBy, Ma€ JOBIILY ICTOpIIO
3aCTOCYBaHHsA 1 Tiepeadavae IIJIECHPSIMOBAHUNA 3aXUCT KOMEPIIHHOI
TAEMHHUII BiJl MOCATaHb KOHKYpEHTIB [7].

HeMoxnMBO He NOMITUTH MHepeBar, SKi BUIUIMBAIOTh 3 JyaJiCTHYHOI
MPUPOIM KOMEPIIMHOI Ta€MHHUIN, a caMe KOMIUIEKCHOCTI Ta BCEOIYHOCTI ii
3aXHUCTY, [0 O0YMOBIIIOETHCS HACTYITHUMH YNHHUKAMU:

® 3aXHCT KOMEPUIMHOI TaeMHMIN SK 1H(OpMalii 3 0OMEXKEHUM I0CTYIIOM
3a0e3MeuyeThCsl 3a JIOMIOMOTOI0 BCTAHOBJICHHSI 1 peai3allii pexumy

taeMHOCTI (cT. 30 Bakony Ykpainu «IIpo indopmariito») [8];

® 3aXHWCT KOMEpUIMHOI TaeMHHULI SIK 00'€KTa IHTEIEKTYyalbHOI BIIACHOCTI

3MIIHCHIOETHCS CYJIOM 3 BUKOPHUCTAHHSIM CIICIIAIbBHUX MPaBOBUX 3aC001B, B

TOMY 4HCII 1 ONPWIIOAHEHHS B 3aco0ax MacoBoi iH(opMarii (akTy

MOCSATaHHS Ha KOMEPIIHHY TAEMHUINIO Ta PO3MIIICHHS B JIPYKOBAaHOMY

odimifHOMYy BHJIAaHHI BiAMOBiAHOTO cyaoBoro pimeHHs (cT. 432 IK

VYkpainn);

® DI3HOPIAHICTH CYO'€KTIB TIOCSTaHHS Ha KOMEPLIMHY TAaEMHHUIIIO: a)

KOHKYPEHTH MIANPUEMCTBA Cy0'€KTa TOCTOJapIOBaHHS ab0 ocolu, siKi iM
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JOTIOMAraroTh; 0) 0coOu, IKUM KOMEpIiiHA TAEMHUIIS BiJIOMa Ha 3aKOHHUX

mificTaBax; B) Cy0'€eKTH MPOMHCIOBOTO HIMUTYHCTBA.

OTxe, HE3BAKAIOUM HA IIMPOKE KOJO MPABOBHUX IHCTUTYTIB Ta CIOCOOIB
3aXUCTY KOMEPINHOT TAaeMHUII, AacleKTH, IO TOB’sA3aHl 3 11 3aXHCTOM
CTaHOBJIAITh NEBHY mpobiemy. BincyTHICTH crenianbHOr0O HOPMATHBHOTO aKTa,
SKUW peryjioBaB OW BIJHOCHHM, 110 BUHHUKAIOTh 13 TMPHUBOAY 3aXUCTY
KOMEPIIIMHOT Ta€MHUIl, HEMOBHOTAa Ta HEBIAMOBITHICTH MPABOBHX HOPM, SKi
PeryJIIoI0Th OJIHAKOBI CYCIUIBHI BITHOCHHU IMOCTIMHO MOPO/IKYIOTH IMPOOJIEMHI
Ta HEOJIHO3HAYHI MUTAHHS y MPaBO3aCTOCOBHIN MISVIBHOCTI, SIKI B MallOYTHHOMY

NOTPEOYIOTh HAraJbHOTO NIPAaBOBOTO PETYJIIOBAHHS.
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